Law addresses itself to actualities .... Of course a State need not equalize economic conditions. A man of means may be able to afford the retention of an expensive, able counsel not within reach of a poor man's purse. Those are contingencies of life which are hardly within the power, let alone the duty, of a State to correct or cushion.'
-Justice Felix Frankfurter
Scholars have long debated the role of poverty in the receipt of justice. 2 Courts have similarly wrestled with adjudication involving destitute legal actors, beginning as early as 1959. In Burns v Ohio, 3 the Supreme Court ruled that indigent defendants had the right to file notice of appeal without first paying a fee. Burns sparked an entire progeny of cases surrounding indigent defendants' access to legal tools; courts soon added to the state-subsidized list rights including: (a) a trial transcript for use in appeal;-(b) assistance of counsel at trial; _ 6 (c) assistance of counsel on first direct appeal; 7 and (d) effectiveness of counsel at both trial and appellate levels."
While states are not required to provide all the assistance that a wealthy litigant may purchase, 9 the government is responsible for providing "meaningful access to justice," which "requires the basic tools of an adequate defense and appeal.' ' . But what constitutes a basic legal tool? In 1985, the Court included among such tools the right to a competent psychiatric expert when a defendant's sanity is in ques- duces three distinct phases accompanying most abusive relationships and explains their influence upon victim characteristics. The Part concludes by explaining how BWS theory is used to support a battered woman's legal claim of self-defense.
A. Psychiatric Expert Foundation: Ake v Oklahoma
Glen Burton Ake was arrested in late 1979 and charged with murdering a couple and wounding their two children." Based on several incidents in jail and Ake's "bizarre" behavior at arraignment, the district court judge ordered that the defendant be examined by a psychiatrist. 6 The examining psychiatrist diagnosed Ake as a probable paranoid schizophrenic and recommended prolonged psychiatric evaluation; 7 Ake was committed to a state hospital and declared incompetent to stand trial. '8 However, state proceedings quickly resumed after hospital psychiatrists placed Ake on medication and reclassified him as competent.' 9 At pretrial conference, Ake's attorney announced that the defendant would raise an insanity defense and requested that the court provide psychiatric evaluation for the indigent defendant;
2 ' the court denied the motion. 2 ' Ake was then tried for two counts of murder with the sole defense of insanity. During trial, defense counsel questioned hospital psychiatrists, but none were able to testify about his mental state at the time of the alleged crime." Ultimately, there was no expert testimony for either the prosecution or defense as to Ake's mental state at the time of the offense, and Ake was convicted on all counts. At sentencing, the state asked for the death penalty, relying upon the hospital psychiatrists' testimony to establish that Ake would be dangerous in the future. 2 Ake presented no expert witnesses to rebut this testimony or to provide evidence in mitigation of punishment; 24 he was subsequently sentenced to death on each of the murder counts. 2' In reversing these convictions, the Supreme Court emphasized the state's responsibility to provide "meaningful access to justice" to indigent defendants.6 The Court discussed when, and under what conditions, psychiatric participation in defense preparation is important enough to require state funding.n The Court resolved this issue for both the trial and sentencing phases through the use of (1) an explicit balancing test and (2) additional relevant factors of consideration. The Court utilized the balancing test to first determine whether the right existed in principle; it then applied the additional factors to determine whether Ake specifically could claim this right.2
Ake balancing test.
In order to examine when psychiatric expertise is necessary to defense preparation, the Court utilized the balancing test of Mathews v Eldridgen to determine the state's obligation under the Due Process Clause. The test weighs the following three factors: (1) the nature of the private interest that will be affected by the action of the state; (2) the governmental interest that will be affected if the safeguard is to be provided; and (3) the probable value of the additional or substitute procedural safeguard sought and the risk of an erroneous deprivation of the affected interest if such a safeguard is not provided."
The Court first applied the test to the issue of Ake's sanity at the time the crime was committed. Examining the private interest of the defendant, the Court emphasized the obvious and weighty concern of erroneous conviction: "The private interest in the accuracy of a criminal proceeding that places an individual's life or liberty at risk is almost uniquely compelling. Indeed, the host of safeguards fashioned by this Court over the years to diminish the risk of erroneous conviction stands as a testament to that concern."'" The Court was not persuaded that the relevant state interests were similarly significant. While recognizing a state interest in economy of judicial process, Ake concluded that minimal financial burdens would be imposed if the right were limited to a single psychiatrist, as already available in many state and government prosecutions.n The Court additionally noted that any state interest in prevailing at trial is tempered by the interests of fair and accurate adjudication, ultimately rendering the government interest in denying psychiatric assistance "not substantial." 33 Inquiring into the probable value of psychiatric assistance and risk of error in its absence, the Court endorsed the role of psychiatrists in criminal proceedings.' Again referencing state and federal practices of psychiatric provision,n ' the Court explained that the psychiatrist's "pivotal" role enables a jury to reach the "most accurate determination of truth." ' Able to gather facts, interview, analyze, draw conclusions, and offer opinions, psychiatrists can (a) know the probative questions to ask of the opposing party's psychiatrists and how to interpret their responses; (b) identify symptoms of insanity that elude the layperson; and (c) translate medical diagnoses into language with meaning for the trier of fact.-Careful to neither "approve nor disapprove [of] widespread reliance on psychiatrists," the Court instead recognized a substantial probable value in the use of psychiatric assistance in light of evolving practice.s The Court concluded that the ab- sence of psychiatric assistance would create an "extremely high" risk of inaccurate resolution. 9 The Court qualified its conclusion, however, by finding it "unlikely" that psychiatric assistance would be of probable value if a defendant's mental condition is not an issue.40 The Court elaborated:
The risk of error from denial of such assistance is most predictably at its height when the defendant's mental condition is seriously in question. When the defendant is able to make an ex parte threshold showing to the trial court that his sanity is likely to be a significant factor in his defense, the need for the assistance of a psychiatrist is readily apparent. 1 When sanity is a factor in the defense, the Court concluded that states must assure an indigent defendant access to a psychiatrist for examination and "assistance in evaluation, preparation, and presentation of the defense.
4 2 The Court left states to implement the right on their own terms, denying that defendants have the right to choose their own psychiatrist or receive funds to hire the same. 43 The Court concluded that the balancing test weighed in favor of providing psychiatric assistance for indigent defendants such as Ake during trial." The Court similarly determined that the right to psychiatric assistance extends to capital sentencing proceedings when a defendant's future dangerousness is at issue. 45 Recall that Ake presented no psychiatric experts to rebut the state's psychiatric testimony establishing his future dangerousness;4 applying the Mathews three-prong balancing test, the Court found this unconstitutional.4 The Court recognized both individual and state interests in preventing an erroneous imposition of the death penalty. It noted that the practice of permitting psychiatric testimony on future dangerousness rests on the assumption that the factfinder will hear testimony from both parties. Consequently, the Court believed that any defendant denied such testimony would lose a significant opportunity to raise questions about This is not to say, of course, that the indigent defendant has a constitutional right to choose a psychiatrist of his personal liking or to receive funds to hire his own. Our concern is that the indigent defendant have access to a competent psychiatrist for the purpose we have discussed, and as in the case on provision of counsel we leave to the states the decision on how to implement this right. the state's proof of an aggravating factor.4 ' Thus, in the sentencing phase, "where the consequence of error is so great, the relevance of responsive psychiatric testimony so evident, and the burden on the State so slim," due process requires access to psychiatric examination, testimony, and assistance in preparation. 4 9 2. Ake's additional relevant factors.
After establishing that indigent defendants may, in certain circumstances, be entitled to psychiatric assistance, the Court went on to determine that Ake specifically qualified for the provision of psychiatric services." The Court identified several factors in support of its decision that Ake's mental state at the time of the offense was in fact a substantial factor in his defense.' Relevant factors included the following: (a) Ake's sole defense was insanity; (b) Ake's behavior was so bizarre that the trial court had ordered a competency examination; (c) the state psychiatrist had found Ake incompetent to stand trial; (d) when Ake was finally declared competent, it was only on the condition of large-dose drug sedation; (e) the examining psychiatrist had described Ake's mental illness as severe; and (f) the state placed the production burden of an insanity defense upon the defendant.
2 Despite these numerous factors, the scope of relevant consideration was left uncertain: "We express no opinion as to whether any of these factors, alone or in combination, is necessary to make this finding."'"
A lone dissent by then Justice Rehnquist contested the Ake majority's conclusions.54 Justice Rehnquist emphasized the majority's requirement that an indigent defendant make "a preliminary showing that sanity at the time of the offense is likely to be a significant factor at trial"" before receiving a state-appointed psychiatrist. M Questioning whether Ake was truly insane," the dissent insisted that Ake had failed to demonstrate such a "preliminary showing," since the defense introduced no evidence on Ake's mental state during the murders. with a detailed confession and the testimony of a cellmate who quoted Ake as revealing he was going to "play crazy," cast serious doubts on Ake's claim to mental instability. See id at 90-91.
58 Id at 92. Rehnquist must have believed that the declaration of an insanity defense was insufficient to trigger significant focus on mental state at trial, a belief in contradiction with the very definition of insanity. Indeed, the dissent effectively argued that an indigent defendant must Justice Rehnquist further asserted that the majority's creation of a right to psychiatric assistance in defense evaluation, preparation, and presentation impermissibly creates an advocate. ' 9 The dissent contended that even assuming the right to a state-appointed psychiatrist existed, the defendant should have access only to a competent opinion, not one that necessarily opposes the views of the prosecution's expert. 64 "A psychiatrist is not an attorney, whose job it is to advocate.'
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To Justice Rehnquist's dismay, Ake requires that when a new defendant demonstrates that his or her sanity at the time of the offense is a significant factor at trial, the state must assure the defendant access to a competent psychiatrist who will conduct an appropriate examination and assist in the evaluation, preparation, and presentation of the defense.6 2
B. Battered Woman Syndrome Theory
Understanding the theory of BWS is crucial to determining whether Ake's analysis supports extending the indigent expert provision to BWS evidence. This Part presents a detailed review of BWS theory in order to later compare and contrast the role of the BWS expert with that of the psychiatrist supported in Ake. 4 In 1979, Dr. Lenore Walker published The Battered Woman, a groundbreaking book positing the existence of a "battered woman syndrome. 6 ' Walker documented psychological research upon female victims of domestic violence and identified common behavioral patterns exhibited by battered women. In the past two decades, the incorporation of Walker's research into the paradigm of self-defense theory has been both praised and criticized by legal and social science scholars.6 Because victims of BWS who assault their batterers tend to prove he is insane before he can get a psychiatrist to tell him so. (Harper 1979). do so during nonconfrontational moments, they have a difficult time meeting the legal requirements of the self-defense doctrine, which focuses on the necessity of proportional force in response to imminent harm.6 BWS can illuminate how a victim might perceive these requirements, even when not under immediate attack due to (1) the battering cycle and (2) learned helplessness.
The battering cycle.
According to the theory of battered woman syndrome, three distinct phases typify most battering relationships. 67 The relationship begins in a "tension building" phase, marked by verbal bickering and increasing tension between partners. Soon the relationship erupts into an "acute battering incident" in which the batterer explodes into uncontrollable and violent rage, harming the relationship partner. Finally, the couple enters the "loving contrition" stage, in which the batterer expresses complete regret, continually apologizes, and promises to change his or her future behavior.6' These three steps repeat each other, forming a cycle of violence in which the victim is reduced to a constant state of fear and anxiety identified as "cumulative terror."'
Within the legal context, the cycle theory addresses two components of successful self-defense claims when a battered woman harms her abuser: 7 (1) fear of imminent harm 7 1 and (2) proportional response to harm.2 The defendant's knowledge of the aggressor's history, cou-82 (Chicago 1996) (concluding that "the syndrome connection is a problematic way" to accomplish the task of legally recognizing battered women's self-defense claims and exploring specific problems associated with BWS).
66 See Downs, More Than Victims at 3 (cited in note 65):
The law of self-defense is based on a rather strict presence of necessity: it requires that the defender use deadly force only if threat of death or great bodily harm is imminent or presently impending, and that the response be reasonable, apportioned to the extent or quality of the threat. Rev 191,194-98 (2000) .
71 See Joshua Dressier, Understanding Criminal Law § 18.01(B) (Mathew Bender 3d ed 2001) ("[D] eadly force is only justified in self-protection if the actor reasonably believes that its use is necessary to prevent imminent and unlawful use of deadly force by the aggressor.") (emphasis omitted).
72 See id at § 18.01(D) (" [A] person is not justified in using force that is excessive in reaction to the harm threatened.").
pled with her physical inability to protect herself, explain how a battered woman could feel imminent harm even when her abuser is not attacking her. These factors may suggest to a trier of fact how a reasonable person in the defendant's position might have perceived a necessity to fight back, because she perceived imminent harm, even though those not experiencing BWS would not.n In suggesting constant fear of serious harm, the cycle theory also accounts for why a serious (and potentially deadly) response is proportional to the threat of harm. 7 4 2. Victims' learned helplessness.
In order to support a self-defense theory, many states require a defendant to retreat from harm if possible. 7 The cycle theory cannot initially explain why a woman with BWS does not retreat from her abuser. However, Walker offers a theory of "learned helplessness" to explain why battered women do not merely leave the abusive relationship. 7 6
The theory of learned helplessness was first developed by psychologist Martin Seligman, who discovered that laboratory dogs exposed to shock "learn" that they are helpless and thus fail to escape even when provided with an opportunity to do so;" Seligman later generalized this phenomenon to depression in humans. 78 As applied to battered women, the theory posits that victims "learn" after repeated abuse that they cannot control nor escape their partner's violence." Walker likened the experience to electric shocks, which reduce the motivation to respond. 
A. Empirical Development of BWS Evidence
Battered woman syndrome has been identified as "an enormously elastic concept that can cover a -wide variety of difficult cases ' ' 8 and, as such, has been utilized across numerous criminal and civil contexts. BWS is most readily accepted in cases in which the victim attacks or kills her abuser and asserts self-defense. As of 1996, 96 percent of states permit BWS testimony in fact patterns in which the victim killed in response to an advancing abuser, while 30 percent of states admitted such testimony where a battered woman killed a sleeping abuser.u Battered woman syndrome testimony has been allowed in other criminal contexts as well, including as support for and against arguments of diminished capacity/lack of intent;' duress; child abuse;9 sentencing;'o and credibility. 9 ' Within civil contexts, BWS testimony has been utilized in at least 20 percent of states,2 in cases involving family law, divorce, and custodial rights issues.9 93 Only a few states have explicitly found BWS expert testimony relevant to these issues. See id at 123 n 129,126 n 145.
B. Common Law Treatment of BWS Experts in Indigent Contexts
Few courts have addressed, much less agreed, whether Ake requires state funding of battered woman syndrome expert testimony. Courts that have split on the issue have at least taken similar approaches to the analysis. For example, the mental context to be addressed by the BWS testimony is relevant to the case outcome. In addition, the presence or absence of a defendant competency examination and the source of the expert's appointment also influence the decision.
Context of mental state addressed by BWS expert testimony.
In all cases to date that addressed whether Ake accords an indigent the right to BWS experts, the defendants stood accused of homicide. The courts were amenable to state provision of an expert where the defense sought BWS testimony regarding the mental state of the defendant at the time of the crime, which would nullify the criminal intent necessary for homicide.
In People v Evans,9' an Illinois appellate court focusing on criminal intent concluded that a BWS expert is a "necessary expert witness" and mandated state funding for an indigent who shot her abusive husband as he approached her." The Evans court required a demonstration that (a) expert services were necessary to prove a "crucial issue" in the case and (b) lack of funds would prejudice the defendant.Y In Evans, the court declared that BWS testimony was necessary to establish the crucial issue of state of mind at the time of the killing." The court emphasized that the testimony could not only determine the scope of culpability (self-defense versus murder versus involuntary manslaughter) but could also explain why the defendant might fear imminent harm from the approach of an unarmed man.99 Evans identified the "crucial" issue of homicidal intent as the factor requiring indigent access to BWS testimony.' ' Two other state courts also relied on similar reasoning to deny the requested funds. In Ledford v State,'°' the Supreme Court of Georgia affirmed a lower court refusal to grant funds to an indigent defendant for BWS testimony.' The defendant admitted to killing and burning her batterer, as well as staging a burglary after the murder to evade suspicion.°' At trial, the defendant sought provision of an expert to testify specifically on BWS; the district judge instead ordered her examined for competency and degree of criminal responsibility. On appeal, Georgia's highest court affirmed the judge's refusal to grant the defendant funds for further psychiatric evaluation, reasoning that this initial psychiatric examination was sufficient to cover the issue of intent: "[The trial court's] order contemplates an examination that could relate to battered women's syndrome." 105 The Tennessee Court of Criminal Appeals used similar reasoning in State v Aucoin. While awaiting pretrial proceedings for killing her batterer, Aucoin was examined by a clinical psychologist and gave notice that she would assert the insanity defense.' 0 ' Defense counsel requested funds to hire a private BWS expert for further explanation, refusing the district attorney's offer to utilize a court-appointed doctor.' The district judge denied Aucoin's request, and the appellate court affirmed.' ' The court emphasized that the defendant was not entitled to choose her own psychiatrist and had failed to take advantage of the court-appointed expert offered to her." 0 Further, the court did not believe defendant's case was prejudiced, because the original clinical psychologist had eventually testified on behalf of the defendant."' State provision of BWS expert testimony has also been endorsed to address the question of intent in a compulsion defense to a charge of homicide.1 2 In the only federal case to address the issue of BWS ex- pert assistance under Ake, the Tenth Circuit in Dunn v Roberts W supported government funding of testimony for a woman prosecuted as an accomplice to her boyfriend's crimes. The court affirmed a federal district court order providing a BWS expert to testify to the necessary mental state for a compulsion defense.
11 4 Despite the fact that the defendant had not raised the issues of competence or insanity, the Tenth Circuit concluded that state-funded BWS testimony was mandated because it would be significant in rebutting the requisite intent for aiding and abetting."' The state's aiding and abetting theory required it to prove beyond a reasonable doubt that the defendant specifically intended to assist her boyfriend in committing crimes. ' 1 6 The state thus asked the jury to infer the defendant's specific intent from her continued presence with her boyfriend throughout his crime spree.' 1 7 BWS expert testimony was therefore relevant because it could provide an alternative reason for the woman's continued presence (learned helplessness), which involved no such intent." 8 Courts appear unwilling to extend state provision of BWS testimony to a defendant seeking to bolster her credibility. In State v Dannels," 9 the defendant was in a hotel room with her allegedly abusive husband when someone broke into the room and killed him. The subsequent crime investigation suggested that the defendant had hired the killer and assisted in staging the robbery.' 2 During questioning, the defendant claimed that bruises found in a medical examination were inflicted during the robbery; in fact, the bruises were too old to be the result of the crime.' 2 1 Prior to trial, defense counsel requested funds for a BWS expert who could explain why a battered woman would lie about the source of her injuries;22 the request was denied." "The Montana Supreme Court affirmed, concluding that funds for BWS expertise are not accessible where the testimony is to be used to bolster credibility (to show why the defendant lied 124 See id at 192-93 ("Defendant did not seek to prove that she suffered from abused spouse syndrome and, as a result, did not have the necessary state of mind to commit the homicide. Rather, defendant planned to use the syndrome as an explanation for the reason she lied ...
Prior examination history and expert appointment.
Another factor considered by at least one court examining an indigent right to BWS expert testimony is the presence of a competency examination. As previously mentioned, Ledford denied further funding for BWS evaluation where the defendant had already received a state-ordered competency examination, concluding this examination was sufficient to provide relevant BWS evaluation and testimony. ' One court has suggested that any potential BWS examination, whether limited to purposes of competency or covering a broader psychiatric examination, is confined to court-appointed doctors."" In Aucoin, although the district attorney agreed to an examination by a court-appointed doctor, defense counsel refused and instead insisted that the defendant had a right to independent examination by private doctors of her own choosing' Rejecting this argument, the Court of Appeals reasoned that the scope of Ake did not extend to a defendant's right to choose his or her own expert: "[A]n accused clearly has no right to a 'psychiatric advocate." ' ' Rather, the court found that once a defendant has some form of psychiatric assistance, further specialized help is not required."n III. SOLUTION: THE APPLICATION OF AKE TO BWS Of these few cases that address state funding of battered woman expert evidence, most converge on the conclusion that indigent defendants have a right to psychiatric assistance in specific situations. However, what is the underlying principle to that right, and consequently, to what extent should such a right, if granted, be limited? As discussed in Part II.B, courts granting indigent access to BWS testimony rely on Ake and its focus on the defendant's mental state. Part III.A applies the Ake balancing test and III.B applies the additional relevant factors to this specific context. After demonstrating that Ake's balancing test and relevant factors support indigent access to BWS experts, Part III.C of the Comment concludes that BWS testimony should be funded for indigent defendants when it is utilized to nullify the mental state of any element of an alleged offense.
to buttress her credibility."). The court additionally presented a state statute limiting evidence of mental disease to circumstances where "it is relevant to prove that the defendant did or did not have a state of mind which is an element of the offense. 
A. The Ake Balancing Test
As applied to BWS experts, Ake's three-prong balancing test of (1) the private interest; (2) the state interest; and (3) the probable value and risks of the procedural safeguard at issue, supports state funding for indigent defendants. Within all three prongs, the interests and risks involved with the denial of BWS expert funding parallel those of psychiatric funding in Ake.
The individual interest.
The individual interest involved with BWS funding in the criminal context is equivalent to that recognized in Ake. As Ake concluded, any private interest in criminal proceedings is "obvious and weighs heavily" ' for two reasons: (1) the accuracy of criminal proceedings is "uniquely compelling" because it places an individual's life and liberty at risk,"' and (2) the many judicial safeguards against an erroneous conviction support this concern." 2 Indeed, the Court has repeatedly held that with a greater magnitude of potential loss, a defendant is entitled to greater due process protections."' Since most BWS experts are summoned in cases of assault or homicide,'" the accompanying threat of incarceration would represent significant potential loss and, thus, demand the due process protection of a necessary BWS expert.
Even if state funding of BWS expert testimony is not designated a fundamental right of indigent defendants, the fact that the Court supports flexibility and context-specificity of due process rights would permit such funding to be determined on a case-by-case basis. The Court has pronounced:
Asserted denial [of due process] is to be tested by an appraisal of the totality of facts in a given case. That which may, in one setting, constitute a denial of fundamental fairness, shocking to the universal sense of justice, may in other circumstances, and in the light of other considerations, fall short of such denial. ' Because due process rights are determined by surrounding circumstances, indigent rights to state-funded BWS experts should at least be permissible on a case-by-case basis to address those instances where the individual interests at stake are particularly great, such as proving self-defense to a homicide charge.
2. The state's interest.
The state's interest in funding BWS expert testimony is likewise equivalent to that asserted in the criminal context of Ake, which similarly does not match the gravity of the individual's interest. n Ake posited that government interest in criminal contexts is "not substantial," in light of compelling interests of both the state and the individual in accurate criminal dispositions. 37 Such an interest is not apparently limited by the type of expert utilized at trial and thus should extend to the BWS context. In addition, the Ake Court rejected state economic interests as significant where the obligation would be limited to the provision of single psychiatrist;"1 presumably funding of BWS testimony would be limited to a single expert as well.
In addition to those interests articulated in Ake, a state interest in limiting successful due process challenges also weighs in favor of state-funded BWS testimony. Any economic burden of hiring such an expert might be tempered by the removal of the economic costs of remand or a new trial. 39 The latter costs may be unusually prominent in cases involving battered woman syndrome issues; while only 8.5 percent of homicide appeals result in discharge or new trial, one study suggests that 40 percent of BWS homicide cases have resulted in reversals. '4 Yet another empirical examination found that among states considering whether trial counsel was ineffective for failing to offer BWS testimony, 40 percent answered in the affirmative.'' 3. Probable value and risk of erroneous deprivation.
Finally, an examination of Ake's third factor of probable value and risk of deprivation of BWS testimony reveals strong parallels between BWS and psychiatry that demand state funding. Like psychiatrists, BWS experts are utilized commonly in trials where the psychological issues are relevant: Such testimony has been admitted as evi-dence in some degree in all 50 states,'' and 90 percent of states accept BWS testimony in traditional self-defense homicide cases. '3 BWS experts can also fulfill functions identical to those stressed by the Ake court as necessitating psychiatric testimony.'" The BWS expert would be able to identify symptoms that would "elude lay witnesses, ' " s such as the hypervigilance, cycles, and learned helplessness of the battered woman as outlined by Walker." A BWS expert could further "translate" a psychological diagnosis into "language with meaning" for the trier of fact, 47 connecting syndrome symptoms to legal terminology, such as the "imminent fear" component of self-defense or specific intent.
Just as the Ake court dwelt on the inexactitude of psychiatry and diagnostic disagreements within the profession, BWS carries similar differences and debate. ' " Indeed, such criticism is crucial to a potential argument against the parallel between psychiatry and BWS: BWS experts might not have a prosecutorial counterpart. In Ake, the Court assumed that psychiatric testimony would be presented by both sides; 49 it emphasized that this battle of experts would lead jurors to the "most accurate determination of truth."'" If empirical evidence suggests that BWS experts are not countered by an equivalent prosecutorial witness, this might suggest to the jury that there is only one right answer (as would a single psychiatrist) and would conflict with the Ake Court's conception of why the defense expert is necessary. However, if the prosecution is likely to present an opposing expert, the BWS expert would again parallel the psychiatrist's advantage announced in Ake of knowing the "probative questions" to 'sk of the state's expert."' Common sense suggests that no prosecutor would permit any expert to testify to such a crucial issue as criminal intent without providing her own opposing witness. ' In addition to the balancing test, the Ake Court enumerated factors making it more likely that a specific defendant's mental state is a substantial issue warranting state funding for indigents; some of these factors may be generalized to BWS testimony to determine when state funding is required for a specific defendant. For example, one factor contemplated by the Ake Court was whether insanity (as diagnosed by the psychiatric expert) was the sole defense offered.' 5 ' Specific to BWS, state funding should be required when the battered woman syndrome is the exclusive defense offered;" 5 ' the likelihood of state funding should also increase where BWS evidence is the sole link to self-defense, since this comports with the theme of "crucial" evidence ' s that seems to justify the relevance of this factor."" The state may carry a greater responsibility to fund BWS expert testimony when other psychiatrists have suggested the presence of such a mental state in the defendant.'6° Finally, jurisdictions should be more willing to provide BWS expert testimony when a defendant carries the burden of production on an issue, 61 and the testimony is thus more important to a successful defense. 158 See Evans, 648 NE2d at 968 (permitting BWS expert testimony "crucial" to demonstrating why the unarmed approach of a batterer could elicit a lethal response from a battered spouse).
159 See note 94 for examples of cases where BWS was the exclusive link to self-defense. See also Maguigan, 140 U Pa L Rev at 400 (cited in note 74).
160 This corresponds with the conclusion of the Ake court that multiple psychiatrists had described his condition as severe, and therefore psychiatric assistance was more likely to be crucial to the defense. See 470 US at 86. For a case example, see Aucoin, 756 SW2d at 712-13 (describing how a court-appointed medical doctor concluded upon examination that defendant had a mental illness).
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The Ake Court believed that the burden of production upon a defendant pleading insan-Even if such factors are not met, either individually or as a group, BWS expert funding still may be permissible based on Ake's own qualifier that it expressed no opinion on whether any factors (individually or in combination) are necessary to require state funding.'62 Indeed, subsequent judicial interpretations of Ake have exclusively utilized its balancing test and ignored these additional factors when considering state responsibility for BWS experts. ' ' C. Scope of Indigent Right to BWS Expert Both an analysis of caselaw and Ake's balancing test/relevant factors suggest that defendants are entitled to some form of psychiatric review in which BWS can be examined and/or diagnosed." Since the Ake Court emphasized the defendant's mental state "at the time of the offense, ' "'0 5 state-funded BWS testimony should also focus on the time of the offense. Thus, BWS testimony should be funded to inform fact-finding regarding intent at the time of the crime but denied when utilized to address defendant's mental state at other times. Consequently, claims of self-defense or action under duress would entitle the indigent defendant to a state-sponsored BWS expert, because such claims contest the defendant's mental state at the time of the crime; BWS testimony would inform whether the defendant felt reasonable fear at the time of the crime or whether the defendant's mental state was coercively influenced by another at the time of the offense. For example, both Evans and Dunn funded BWS testimony to establish defendant's state of mind at the time of the offense; ' 66 the Evans expert addressed the defendant's intent as a killer, while the Dunn expert examined the defendant's intent as an aider and abettor of the crime of homicide. In addition, both Ledford and Aucoin recognized the ability of BWS testimony to address homicidal intent, although both denied funds based on previous examination opportunities. '6 In contrast, the use of BWS testimony to establish other states of mind outside of intent at the time of the crime would not be permitted." For example, utilizing BWS to explain why a defendant has lied in order to bolster credibility impermissibly addresses her mental state ity also contributed to the necessity of expert services. See 470 US at 86.
162 See id at 86 n 12. at the time she lied, rather than at the time of the offense for which she stands accused. BWS testimony was not permitted in Dannels to support credibility that went to the defendant's mental state for a statement made after the crime had occurred.' 6 9
Prior caselaw also raises the question of whether the provision of a BWS expert requires funding for a general psychiatrist who understands BWS theory, or a specific BWS specialist.' 70 How thorough must the expert's BWS knowledge be to meet the demands of the Ake requirements? Indigent defendants seeking to argue mental state at the time of the offense clearly are entitled at a minimum to a general psychiatrist capable of diagnosing BWS. Both prior caselaw and pragmatic concerns indicate that such a provision is all that is necessary to comport with state responsibilities under Ake;'" there is no requirement to fund a psychiatrist who specializes in BWS.
In rejecting state funding for BWS expert testimony, Ledford and Aucoin reasoned that an opportunity for examination by a general psychiatrist, able to diagnose BWS, was sufficient expert provision.,7 Any broader right suggests pragmatic difficulties under the Ake analysis: It would be both expensive and difficult to obtain psychiatric experts specializing in the exact form of mental illness from which a defendant claims to suffer. Note that the Court did not provide Ake the right to a psychiatrist specializing in paranoid schizophrenia but merely one capable of rendering such a diagnosis.'" Similarly, limiting the provision of a BWS expert to a psychiatrist who endorses the BWS theory and is capable of diagnosing the syndrome sufficiently protects the individual liberty interest, while limiting state labor and financial burdens.
Finally, as was the case in Ake,' 74 states should be able to implement the selection process of providing a BWS expert as they see fit. Any rights in the selection process for BWS experts should not expand beyond those provided in Ake, where the Court denied that defendants had any right to choose a psychiatrist of their personal liking or receive funds to hire the same. 170 See, for example, Aucoin, 756 SW2d at 714 (denying defendant a right to an "advocate" after the state offered to provide a court-appointed BWS expert).
171 See Ake, 470 US at 83 ("This is not to say ... that the indigent defendant has a constitutional right to choose a psychiatrist of his personal liking or to receive funds to hire his own.").
See also text accompanying note 43.
172 See text accompanying notes 101-11. 
